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The Human Rights Regime:
Background and Birth

COMMENT ON INTERNATIONAL DIMENSION OF
HUMAN RIGHTS REGIME

In its discussion of the legality of the death penalty and related issues, Chapter 1(B)
concentrated on the law — often the constitutional law — of different states. The
selected opinions of state courts devoted most of their analysis to their own and to

foreign legal systems. International law figured through relevant treaty provisions,
but in a subsidiary way. It was not at centre stage,

Chapters 2 to 4, on the other hand, concentrate on the
of the human rights regime, Why has this path been foll,
sible to study human rights issues not at the international level but in the detailed

contexts of different states’ histories, socio-economic and political structures, legal
systems, religions, cultures and so on

international law aspects
owed? After all, it is pos-

China, Saudi Arabia, [taly, the United Stq
trend in many states toward (atleast as a fo

: tonallaw could play a peripheral role, rel-
evantonly when it exerted some clearinfluence on the national scene or had a place
in the basic logic of a Judicial decision.

The attractiveness of such a more apparent when one con-
trasts with international human r: i
international law occupies, in
example, that this course
arian law of war as applie
immunities of diplomats
iffs. Each of those fields

a central position, Imagine, for
_ $ not human rights but the humanit-
d to interstate conflicts, or the regulation of fisheries, or

from arrest, or the regulation of trade barriers like tar-

's inherently, intr insically, international in character. Each
between Citize

d processes,

- Not only are they generally rooted
S, but they need not on their
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surface involve any international consequences whatsoever. (Of course, systemic
and severe human rights violations that appear to be ‘internal’ matters — for
example, recurrent violence against an ethnic minority — could well have inter-
national consequences, perhaps by leading to refugee flows abroad or by angering
other states whose populations are related by ethnicity to the oppressed minority.)
Intypical instances of violations, the police of state X torture defendants to extract
confessions; the government of X shuts the opposition press as elections approach;
prisoners are raped by their guards; courts decide cases according to executive
command; women or a minority group are barred from education or certain work.
Eachofthese events could profitably be studied entirely within a state’s (or region’s,
clture’s) internal framework, just as law students in many countries traditionally
concentrate on the internal legal—political system, including that system’s provi-
sion for civil liberties and human rights.

anetheless, since the Second World War it would be inadequate or even mis-
le‘j'dmg to develop a framework for the study of human rights in many coun-
tries without including as a major ingredient the international legal and political
aspects of the field: laws, processes and institutions. In today’s world, human
flght‘s iS_Characteristically imagined as a movement involving international law
alnd Istitutions, as well as a movement involving the spread of liberal constitu-
tions among states, Internal developments in many states have been much influ-
enced by international law and institutions, as well as by pressures from other
atestrying to enforce international law.

Interna] or comparative approaches to human rights law and the truly inter-
?;:;mnizpeﬁs of l?uman rights are.nnw.broadly recognized to be complexly
bt anh reciprocally influential .wu.h respect to the growth of hur.nan
¥ imergo\.res’t € causes apd effects of their violations, the reactions and sanctions
o rmental bodies or other states, the transformations of internal orders
GIF]::r}?u?::lhgr Eerspe'dive as well it wqu]d be impossible to grasp Fhe cll:aracte(;
its COntribuﬁor 18 ts_reglme w1_thout a blasml knowledge about m_te.rnatlona awan

NS to it. The regime’s aspirations to universal validity are necessarily

Tooted j ; .
ed in tha body of law. Many of the distinctive organizations intended to help

tD .
r:arl‘:l:ct;i?e aspi ratigns are creations ofinternational‘law.

Ocheietasons, this course book frequently examines but doe§ ?ot <.:oncen[-’
strand of thenhemal la'fv and politics of states. It r_elatles thl.'oughout this ‘horizonta
W0the ‘\ff:rtical’uman rights movement, as constitutionalism spreads among stateii
that j imple strand of the new international law that is meant to bmc_l states an

ica im?e‘.“fd by lh}‘ new international institutions. Both the honzo.ntal and
trul f1slons are vital to an understanding of the human rights regime. But

Y hovel developments of the last half-century have involved primarily this
Imension .

C b
h;l::::; f_las several functions. It sketches the doctrines and principles in an
' I5regi Ational law that served as background to and precedents for the human
lithep ex;nt:tha“‘mk rootand developed immediately after the Second World War.
Humay, . ines the early instruments — particularly the Universal Declaration of

8tsand the International Covenant on Civil and Political Rights — that
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(together with the later-described International Covenant on Economic, Social and
Cultural Rights) form the substantive core of the regime, an International Bill of
Rights. The chapter uses national and international decisions of courts and other
tribunals not only to present basic doctrines and principles, but also to convey an
understanding of international law: its so-called ‘sources’, its processes of growth,
particularly with respect to customary and treaty law. The two tasks are interre-
lated. By what means or methods have the international rules and standards of the
human rights regime developed? By what processes are international legal rules
made, elaborated, applied and changed?

Several of the opinions and scholarly writings in the chapter draw on Article
38 of the Statute of the International Court of Justice (ICJ), the judicial organ of
the United Nations that was created by the UN Charter of 1945." That article has
Eong served as a traditional point of departure for examining questions about the
sourcesr 9f international law. It repeats (largely in identical language) the simi-
lar provisions of the 1921 Statute of its predecessor court, the Permanent Court of

International Justice that was linked to the League of Nati kel fartineby died
during the Second World War. It reads: . R Scicly die

1. The Cr.l)url. whose function is to decide in accordance with international law
such disputes as are submitted to it, shal] apply:

a. international conventions, whether general or particular, establishing
FUI“ exprcssly recognized by the contesting states; ;
- International custom, as evidence of a general practice accepted as law;
the general principles of law recognized by civilized nations: ;
i ;ub;ect t; tht_- provisions of Article 59 [slating that decisim;s of the Court
sjavc no d: nl;img forFe except between‘the parties to the case], judicial deci-
ons and the teachings of the most highly qualified publicists of the vari-
Qus nations, as subsidiary means for the determination of rules of law.

-

e o

particular Court about the method

f ino i : .
ofapplying international law to resolve disputes, its influence has extended to other

international tribunals to national i

. : »to courts, and indeed ge

on.;.?,‘t;“a_"?nal law that is made in settinés other thangcgzll::;ly st o
e Artic itivi i ;

b ; ;: k:; :np;:is.:t l:f:ét l;plerspectwe: It defines the task of the Court in terms
oo o conscntcd:ol(‘:xperebs(:ldy of international law that in one or another
. S yrecognized’, ‘accept, ot ized’
dl:;.‘(l I)Ir ?r lmfhrectly I?y states, Its skeleta] |; , I;'o‘:-d asllaw : rect:?gnlztf? CL)
,tl'lu_- icia unction that is radically different s conc§pt10n v ‘t :
the following comments on Article 3 B s

as Law Makers, at 46 (2005): 8By José Alvares, | nternational Organizations

- Parties: Artj

iOn Over it. That ¢ "mdelﬂ of the Statute. A state’s consent is necessary
established ‘would pretation of a treaty’, a ‘question of inten <18 o the Court's adjudicating all ‘legal
. : Constitute a breach of o cnational law’, the existence of a fact which. if

Statute of the |m‘u?umu 1 a:fd the'feleion to be made for breach of an
Court Justice, T.S. No, 993 (at p. 25) (U.S.).
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morality. Their endeavor turned many, particularly in Europe and North
America, towards legal positivism....

Nothing embodies these central positivist tenets in international law as much as
the doctrine of sources. For most international lawyers trained in the West, article
38 of the Statute of the International Court of Justice remains the “constitution” of
the international community. Its enumerated sources of international law — trea-
ties, custom, and general principles of law — remain, for most, the exclusive means
for generating legal obligations on states. Through the doctrine of sources, interna-
tional lawyers define (and defend) their field as characteristically legal. Thanks to
sources doctrine, international lawyers argue that international law, like domestic
law, also has a circumscribed set of sources and rules for interpreting them; thanks
toarticle 38, international law is distinguished from morality or politics. Thanks to
SOl:lrces, international rules have a distinctive either/or quality, essential to distin-
guish mere wishful thinking (lex ferenda) from black letter obligation (lex lata):
something either is or is not within one of the recognized sources of international
law and someone with the requisite skill, like a judge, can do so....

«+. The doctrine of sources then, has a dual agenda: it tells the lawyer where to
find the law in an objective fashion because it is ostensibly based in the concrete

Practice of states but it also seeks to provide a normatively constraining code for
states, ...

NOTE

Inh; ij:::s[:ter ha.s the following organization: Section A ex?mines customary law,
‘the Lay o?ltes Its tht‘m§ through a national court decision in a field now known as
and naturaTrlmed- conflict’. Section B examines aspects of general principles of law
sbilty for ; 4w, In the_ context of an arbitral decision on the law of state respon-
500 of the ‘;‘JUIY to aliens. Section C examines treaty law by c.lraw_u'lg ona deC-l—
“mpebetwermanem Court of International Justice on t'he minorities regime in
er the Se een the two world wars. Section D looks at the ]udgme.nt at Nuremberg
g C°Hfi World War, at the very threshold of the human rights movement.

. - €arries the historical narrative into the formation of the movement,

Stregs :
g the Universal Decla ration of Human Rights.

A. THE LAW OF ARMED CONFLICT AND
CUSTOMARY INTERNATIONAL LAW

NOTE

The follows e
deve] Uowmg decision in The Paquete Habana deals with an earlier period in the

€At of the law of armed conflict (also called international humanitarian
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the twentieth century, the world community creating international law
was a small and relatively cohesive one; today’s total of almost 200 states
offers a striking contrast. Consider the multinational and multicultural
character of an assembly of states today drafting a convention on the laws
of war or a human rights convention, and imagine the range of states to
which references might be made in a contemporary judicial opinion con-
sidering the customary law of international human rights.

COMMENT ON THE ROLE OF CUSTOM

The Supreme Court decision in The Paquete Habana raises basic questions about
custom, which has been referred to as the oldest and original source of inter-
national l.-m‘r. Customary law remains indispensable to an adequate understanding
of human rights law. It figures in many fora, from scholarship about the content
of h_uman rights law, to the broad debates about human rights within the United
NMIO.HS. to the arguments of counsel before an international or national tribunal.
A.s‘thls chapter later indicates, the character of such argument today differs in sig-
mhf:am respects from the charactera century ago at the time of this decision
Customary law refers to conduct, or the conscious abstention from certair'l con-
duct, of states that becomes in some measure 3 part of international legal order. By
virtue of a developing custom, particular conduct may be considered ng) be perr;iit-

State practice that can build a custo
practice’ by a number of states rela;
!h;n practice ‘over a considerable period of time’; (3 T
Is required by or consistent with international la;v' d
that practice by other states2 Other scholars haye c':an
tions, and today many authorities contend that
m(zr;: tlexibll)e and dynamic force i law-ma king .
“lause (b) of Artic :
e i i ‘ifs tl:i(l 1) of the Statute of the IC] states that the Court shall
phrase is as confusing as it i
:velrcpme somié:lifﬁculties in understand;
emain contested and vexing; ‘general’, ‘practice’ ang
Section 102 of the Restatement (Third), F, g, e v
presents a clea i e L Relations Law : :
judicial and di;ffé.f.‘ii?é'?l?ll’l‘s°L°““°’“‘"Y 12w that draws bfﬁﬂigﬂi‘s’iﬁy
the developed world and to vare: anyauthor‘ltleson international law, certainlyin
. =10 varying degrees ip the developing states = well, could

tom as one of the sources of internationa] l;\pvn:)lil E;?d file A baghiing it
» M€ Restatement provides in clause

(4) general acquiescence in
ontested some of these observa-
ustom has long been a less rigid,

! M. Hudson, Workins Paper

s on Article 24 of
AJCN.4/16, 3 the
16, 3 Mar. 1950, at 5. Statute of the Internationa] 14y Commission, UN Doc.

‘*
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(2): ‘Customary international law results from a general and consistent practice of
states followed by them from a sense of legal obligation’.

Each of these terms — ‘general’, ‘consistent’, ‘practice’, ‘followed’ and ‘sense of
legal obligation’ — is defined in a particular way. For example, the Restatement’s
comments on section 102 say:

state practice includes diplomatic acts and instructions, public measures, and
official statements, whether unilateral or in combination with other states in
international organizations;

inaction may constitute state practice as when a state acquiesces in another state’s
conduct that affects its legal rights;

the state practice necessary may be of ‘comparatively short duration’;

apractice can be general even if not universally followed;

there is no ‘precise formula to indicate how widespread a practice must be, but
it should reflect wide acceptance among the states particularly involved in the
relevant activity’,

Tl:ne Restatement also addresses the question of the sense of legal obligation, or
OPmIt‘?‘}urfs in the conventional Latin phrase. For example, to form a customary
r}lle: Itmust appear that the states follow the practice from a sense of legal obliga-
ton (opinio juris sive necessitatis); hence a practice generally followed ‘but which
. iﬁt;:lfeel .legally free to disregard’ cannot form such a rule; opinio juris neec? not be
: Or'in some other way explicit, but may be inferred from acts or omissions.
arl‘:lCOm}Tlents a]_so note that a state that is created after a practice has ripened into

eofinternational law ‘is bound by that rule’.
The Restatement (in the Reporter’s Notes to Section 102) notes some of the per-

lexities ;
Plexities in the concept of customary law:

Eac-:h element in attempted definitions has raised difficulties. There have been

thIOSOphical debates about the very basis of the definition: how can practice

S:fli(:)rlla:;? Most-trou.blesome conceptually has been the circularity in the sug-

e oo at}:aw is built by pr_acticc based on asense of legal obhgatlo.n: how, it 1:;

X liga’tio:‘tj ere be a sense of legal obligation bcfore't_he law from which the lega

gy erives has matured? Such conceptual difficulties, however, have not
acceptance of customary law essentially as here defined.

C:;zltcil;;th; need to evaluate state practice with respect to(1) opiniojur‘is anFl (2)
ina cage j ao Otl:nef states to a given state’s conduct. Suppose that what is at issue
I Judicig) juri ;fat.e s ‘abstention’ — for example, state X ‘nelther arrests nor assertsf
iplomatic :" shon over a foreign ambassador, which is one aspect ott the law o
jected i tre;?mun:tle§ that developed as customary l'aw long before it was sgb-

eloped, it Y regulation. During the period when this customary la\‘v was being
. Pmsccl;t wo“_]d have been relevant to inquire why states generally did not arrest

. f0"518!1 ambassadors. For example, assume that X asserted that it was
; J barred from such conduct but merely exercised its discretion, as a matter
| SO courtesy, not to arrest or prosecute. Abstention by X coupled with

i e
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such an explanation would not as readily have contributed to the formation of a
customary legal rule. On the other hand, assume that a decision by the executive or
courts of X not to arrest or assert judicial jurisdiction over the ambassador rested
explicitly on the belief that international law required such abstention, Such prac-
tice of X would then constitute classic evidence of opinio juris.

Consider a polar illustration, where X acts in a way that immediately and
adversely affects the interests of other states rather than abstains from conduct.
Suppose that X imprisons without trial the ambassador from state Y, or imprisons
many local residents who are citizens of Y. Surely it has not acted out of a sense of an
international law duty, If it considered international law to be relevant at all, it may
have concluded that its conduct was not prohibited by customary law, that custom-
ary law was here permissive, Or it may have decided that even if imprisonment was
prohibited, it would nonetheless violate international law.

Inthistypeofsituation, theconception ofopiniojurisisless relevant,indeed irrele-
vant, tothestate’sconduct. Thestatedid notactoutofduty. Whatdoes appear central
to a Qe(.ermination of the legality of Xs conduct is the reaction of other states —
in this instance, particularly Y. That reaction of Y might be one of tacit acquies-
cence, thus tending to support the legality of X’s conduct, or, more likely on the
facts here given, Y might make a diplomatic protest or criticize X’s action in other
ways as a violation of international law. Action and reaction, acts by a state perhaps
accompanied by claims of the act’s legality, followed by reaction-responses by other

states adversely affected by those act i it
s, here constitute the cr of
the growth of a customary rule, o

ction; after all, those states also have ambas-

that law may become relevant
Moreover, treaties
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them. Polar arguments will likely be developed by parties to such a dispute, for
example: (1) The nonparty state cannot be bound by those treaties since it has not
consented. The series of bilateral treaties simply constitutes special exceptions to
thetraditional customary law that leaves the state’s discretion unimpaired on this
matter. Indeed, the necessity that many states saw for treaties underscores that no
obligation existed under customary law. (2) A solution worked out among many
states should be considered relevant or persuasive for the development of a custom-
ary law setting standards for all countries. Similarly, the network of treaties may
have become dense enough, and state practice consistent with the treaty may have
become general enough, to build a customary norm binding all states. Article 38
Pfthe Vienna Convention on the Law of Treaties signals rather than resolves this
issue by stating that nothing in its prior articles providing generally that a treaty
does not create obligations for a third state precludes a rule set forth in a treaty
from becoming binding on a third state ‘as a customary rule of international law,
recognized as such’.

In contemporary international law, broadly ratified multilateral treaties are
more likely than a series of bilateral treaties to generate the argument that treaty
tules have become customary law binding nonparties. Some of the principal
human rights treaties, for example, have from around 150 to 190 states parties
ffom all parts of the world. Of course, one must distinguish between substan-
tive norms in multilateral treaties that are alleged to constitute customary law
that binds nonparties, and institutional arrangements created by the treaties in

:’hiCh parties have agreed, for exa mple, to submit reports or disputes to a treaty
rgan,

AKEHURST’S MODERN INTRODUCTION TO
INTERNATIONAL LAW

Peter Malanczuk (7th edn. 1997), at 39

(The followip

Miment | 8 excerpts develop some themes about custom in the preceding
nt,

Where
lo :
Look for Evidence of Customary Law

e;n:;s e;l%ence of customa ry law is to be found in t.he actual lpractice ofs.t'altes,

T newf al €a of a state’s practice can be gathered from published maten; b—
gOVemmeH]i sperkrePOrts of actions taken by states, and frum sta_temfnts :?a e by
ind gy meetinpo esr_ncn to E”arliament, to the press, at lntcrnauor‘la C}Or; erenceds
Judiciy) decis; gs of international organizations; a_md‘ a.lso from a statefs aws ajmt
Uch ag thons, bec?use the legislature and IhE]udIClE_il').f form partof a state]u;

lsh EXtract fe e€xecutive does. At times the Foreign Ministry of a state may pub-
$ from its archives; for instance, when a state goes to war or becomes
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involved in a particular bitter dispute, it may publish documents to justify itself
in the eyes of the world. But the vast majority of the material which would tend
to throw light on a state’s practice concerning questions of international law —
correspondence with other states, and the advice which each state receives from
its own legal advisers — is normally not published; or, to be more precise, it is only
recently that efforts have been made to publish digests of the practice followed by
different states. ...

The Problem of Repetition

It has sometimes been suggested that a single precedent is not enough to establish

a customary rule, and that there must be a degree of repetition over a period of
time....

: ![ ‘;1 the Nicaragua case Nicaragua v. US (Merits), IC] Rep. 1986, para. 186] the IC]
eld:

Itis not to be expected that in the practice of States the application of the rulesin
question should have been perfect, in the sense that States should have refrained,
with ::qmplete consistency, from the use of force or from intervention in each
qther s internal affairs. The Court does not consider that, for a rule to be estab-
lished 4 customary, the corresponding practice must be in absolutely rigorous
Cnnt(?rmlt.\' with t.he rule. In order to deduce the existence of customary rules
the (_.oun dfems it sufficient that the conduct of States should, in enzral bt;
consistent with such rules, and that instances of State conduct in::onsgistent v:fith

a given rule should generally have b
A given t een treated as breach,
indications of the recognition of a new rule. R e o

In sum, major inconsistencies in the practice

s _ ' (that is i
which goes against the ‘rule’ in Qyeation) e »a large amount of practice

nt the creation of a customary rule

tice is a relati
1ve concept and cannot be determined in the abstract. It should include

the conduct of all i < s

by is:;l:i‘e wh:c_h lcan Participate in the formulation of the rule or

not universally accepted; tshp:li’?slz; ffect‘-ad- ;A Practice can be general even if it is
b i : reci e g .

practice must be, but it should reﬂeg wi:e ormula to indicate how widespread a

larly involved in the relevant activity’ R B e sutes partiew
What is certain is th
at general pract; d
of all states or o i i sy equire 8 : =
by the general P::::i::t;; na:onal subjects, This megns thateausrtl::eucr:l(l)lu;ep ;E:)c‘i“d
against the emergence of ?l:eerr sltates CYEN against its wishes if it does not protest
ule and continyes Persistently to do so (persistent

objector). Such instances
et are not frequent 5

nd i
sufficiently aware of the emergence of the neyy ;mhectr;cl:f alf;)lrequlres o
2 and law. , ,
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The Psychological Element in the Formation of Customary Law (opinio iuris)

There is clearly something artificial about trying to analyse the psychology of
collective entities such as states. Indeed, the modern tendency is not to look for
direct evidence of a state’s psychological convictions, but to infer opinio iuris indi-
rectly from the actual behaviour of states. Thus, official statements are not required;
opinio iuris may be gathered from acts or omissions. ...

Customary law has a built-in mechanism of change. If states are agreed that a
tule should be changed, a new rule of customary international law based on the
e practice of states can emerge very quickly; thus the law on outer space devel-
opedvery quickly after the first artificial satellite was launched....

Universality and the Consensual Theory of International Law

- Can the opposition of a single state prevent the creation of a customary rule? If
50, there would be very few rules, because state practice differs from state to state
‘ onmany topics. On the other hand, to allow the majority to create a rule against the
ms.h ° of the minority would lead to insuperable difficulties. How large must the
Majority be? In counting the majority, must equal weight be given to the practice
of Guatemala and that of the United States? If, on the other hand, some states are
to be regarded as more important than others, on what criteria is importance to be
based? Population? Area? Wealth? Military power? ...

seél'('s{':e Illltematicma] Court of Justice has emphasized that a claimant state which
the deferzy On a customary rule must prove that ic? rule has become binding on
state ha: ant state. The obvious way of doing this is to show that the defendant
is pur recognized the rule in its own state practice (although recognition for

ave 3 l;?S; sy amount to no more than failure t? protest when o'fher states
epOsEiI]’)lle the rule in cases affecting the defendant_s interests). But it may not
$0 there ise to find any evidence of the defendant’s attitude tow‘ards the rule, anfi
inding atsl:cond — and more frequently used — way of proving that the rule is
ese Circ: e defendant: by showing that the rule is accepted by other states. In

e cfendetances the rule in question is binding on the defendant sta!te, unless

Tule si ol Stat_e can show that it has expressly and consistently rejected the
'€ the earliest days of the rule’s existence; dissent expressed after the rule

as be pres . _
state come well established is too late to prevent the rule binding the dissenting

Thtcio{:oi?llerﬁ Of_the ‘persistent objector’, however, has- recently :1ttrf'a‘cte(;li 11_10111:
| main gy ; ¢ literature, Can a disagreeing state u!tlmately and indefinitely
| o iusﬂ ¢ of new l.aw accepted by the large majority of sta?es?' Do :f:m;c:rgmf1

iong cogens require criteria different to norms of lesser significance? Suc
are far from settled at this point in time....
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lus cogens [or Jus cogens)

Some of the early writers on international law said that a treaty would be void if
it was contrary to morality or to certain (unspecified) basic principles of inter-
national law. The logical basis for this rule was that a treaty could not override
natural law. With the decline of the theory of natural law, the rule was largely for-
gotten, although some writers continued to pay lip-service to it.

Recently there has been a tendency to revive the rule, although it is no longer
based on natural law.... The technical name now given to the basic principles of
international law, which states are not allowed to contract out of, is ‘peremptory
norms of general international law’, otherwise known as ius cogens.

Article 53 of the Convention on the Law of Treaties provides as follows:

A treaty is void if, at the time of its conclusion, it conflicts with a peremptory
norm of general international law. For the purposes of the present Convention, a
peremptory norm of general international law is a norm accepted and recognized
by the international community of States as a whole as a norm from which no

dcrogalion is permitted and which can be modified only by a subsequent norm of
general international law having the same character.

What is said about treaties bein
custom. ...

‘ Althoggh‘ cautiously expressed to apply only ‘for the purposes of the present
Convention’, the definition of a ‘peremptory norm’ is probably valid for all pur-
poses. The definition is more skilfy] than appears at first sight. A rule cannot
?momc_a peremptory norm unless it is ‘accepted and recognized [as such] by the
international community of states as g whole’..... It must find acceptance and rec-
ognition by the international community at large and cannot be iilposed upon a

significant minority of states Thus, an ov i jori '
BT , y erwhelming majori i ired,
cutting across cultural and ideological differ, e

: ences,
At present very few rules pass this test. Ma

dates. Some writers su i h
ates. § . ggest that there is considerab] m prohibiti
of e force, = il slavery ble agreement on the prohibition
3

¥ ot of gross violatj :
self-d hop et BT GAT) 10ns of the right of people to
biti ctermination, and of racial discrimination, Others would i gl d II: g hi-
ition on torture, . ., include the pro

g void would also probably apply equally to local

MARTTI KOSKENNIEMI, THE PULL OF THE MAINSTREAM
88 Mich. L. Rev, 1946 (l990)
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COMMENT ON TREATIES

Treaties have inevitably figured in this chapter’s prior discussions — for example,
the bilateral treaties whose relevance to custom was debated in The Paquete Habana,
or the convention underlying the Chattin litigation. As noted above, the Albanian
Declaration can be understood for present purposes as tantamount to a treaty,
for the opinions do not distinguish between the two and refer to the Minorities
Treaties to advance their interpretation of the Declaration. Hence this Comment,
and particularly its sections on issues like interpretation, is relevant here.

In Article 38(1) of the Statute of the International Court of Justice, the Court
is instructed in clause (a) to apply ‘international conventions, whether general or
particular, establishing rules expressly recognized by the contesting states’. Treaties
thus head the list. They have become the primary expression of international law
and, particularly when multilateral, the most effective if not the only path toward
international regulation of many contemporary problems. Multilateral treaties
have been the principal means for development of the human rights regime. One
striking advantage of treaties over custom should be noted. Only treaties can cre-
ate, and define the powers and jurisdiction of, international institutions in which
State parties participate and to which they may owe duties.

The terminology for this voluminous and diverse body of international law var-
ies. International agreements are referred to as pacts, protocols ( generally supple-
mental to another agreement), covenants, conventions, charters, and exchanges
of notes, as well as treaties — terms that are more or less interchangeable in legal
significance. Within the internal law of some countries such as the United States,
the term ‘treaty’ (as contrasted, say, with international executive agreement) has a
particular constitutional significance.

Consider the different purposes that treaties serve. Some concerning vital
national security interests have a basic political character: alliances, peace settle-
fents, control of nuclear weapons. Others, outside the scope of national security,
also involve relationships between governments and affect private parties only
indirectly: agreements on foreign aid, cooperation in the provision of governmen-
tal services such as the mails. But treaties often have a direct and specific impact
UPon private parties. For many decades, tariff accords, income tax conventions,
apd treaties of friendship, commerce and navigation have determined the con-
Itions under which the nationals or residents of one signatory can export to, or
ngage in business activities within, the other signatory’s territory. Most significant
for this book’s purposes, human rights treaties have sought to extend protection to
all persons against governmental abuse.

Domestic analogies to the treaty help to portray its distinctive character: contract
and legislation, Some treaties settling particular disputes between states resemble
N accord and satisfaction under contract law: an agreement over boundaries, an
"‘gl‘_ﬂement to pay a stated sum as compensation for injury to the receiving nation
° s nationals, Others are closer in character to private contracts of continuing
Significance or to domestic legislation because they regulate recurrent problems
.4 deﬁning rights and obligations of the parties and their nationals: agreements
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over rules of navigation, income taxation or the enforcement of foreign judgmgnts.
The term ‘international legislation’ to describe treaties has accordingly gained
some currency particularly with respect to multilateral treaties such as human
rights agreements that impose rules on states intended to regulate their conduct.
The Albanian Declaration and the many bilateral treaties that formed part of the
minorities regime of the period come within this description.

Nonetheless, domestic legislation differs in several critical respects from the
typical treaty. A statute is generally enacted by the majority of a legislature and
binds all members of the relevant society. Even changes in a constitution, which
usually require approval by the legislature and other institutions or groups, can
be accomplished over substantial dissent. The ordinary treaty, on the other hand,
is a consensual arrangement. With few exceptions, such as Article 2(6) of the UN
Charter, it purports to bind or benefit only parties. Alteration of its terms by one
state party generally requires the consent of all,

-onsider the institution of contract. Like the treaty, a contract can be said to
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bring them into existence. Treaties then are the basic instruments underlying much
contemporary international regulation.

Acceptance of the primary role of the treaty does not, however, mean that a prob-
lem between two countries is adequately solved from the perspective of legal order-
ing simply by execution of a treaty with satisfactory provisions. A body of law has
necessarily developed to deal with questions analogous to those addressed by domes-
tic contract law — for example, formation of a treaty, its interpretation and perform-
ance, remedies for breach, and amendment or termination. But that body of law is
often fragmentary and vague, reflecting the scarcity of decisions of international tri-
bunals and the political tensions which some aspects of treaty law reflect.

There have been recurrent efforts to remedy this situation through more or less
creative codification of the law of treaties. The contemporary authoritative text
grows out of a United Nations Conference on the Law of Treaties that adopted in
1969 the Convention on the Law of Treaties. That Convention became effective in
1980 and (as of May 2012) had been ratified by 111 states. Excerpts from it appear in
the Documents Supplement. For reasons stemming largely from tensions between
the Executive and the Congress over authority over different types of international
agreements, the United States has not ratified the Vienna Convention. Nonetheless,
in its provisions on international agreements, the Restatement (Third), Foreign
Relations Law of the United States (1987) ‘accepts the Vienna Convention as, in gen-
eral, constituting a codification of the customary international law governing inter-
national agreements, and therefore as foreign relations law of the United States .. .’
All other major industrial countries have ratified the Convention. And the United
States has signed it.

Treaty Formation

A treaty is formed by the express consent of its parties. Although there are no
Precise requirements for execution or form, certain procedures have become
standard. By choice of the parties, or in order to comply with the internal rules
of a signatory country that are considered in Chapter 12, it may be necessary to
POstpone the effectiveness of the agreement until a national legislative body has
aPproved itand national executive authorities have ratified it. Instruments of rati-
fication for bilateral agreements are then exchanged. In the case of multilateral
treaties, such instruments are deposited with the national government or inter-
National organization that has been designated as the custodian of the authen-
tic text and of a] other instruments relating to the treaty, including subsequent
adhesions by nations that were not among the original signatories. Thereafter

4 treaty will generally be proclaimed or promulgated by the executive in each
Country, '

Consent

Given the established principle that treaties are consensual, what rules prevail as to
€ character of that consent? Do domestic law contract principles about the effect
UTess carry over to the international field?
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suspension ‘do[es] not apply to provisions relating to the protection of the human
person contained in treaties of a humanitarian character’. That said, it might very
well apply to treaties that only indirectly affect human rights (e.g., an agreement on
pharmaceutical patents; a multilateral peace agreement).

Amendments raise additional problems. The treaty’s contractual aspect suggests
that the consent of all parties is necessary. Parties may however agree in advance
(see Art. 108 of the UN Charter) to be bound with respect to certain matters by the
vote of a specified number. Such provisions in a multilateral treaty bring it closer
in character to national legislation. They may be limited to changes which do not
impose new obligations upon a dissenting party, although a state antagonistic to
an amendment could generally withdraw. Absent such provisions, a treaty might
aggravate rather than resolve a fundamental problem of international law: how to
achieve in a peaceful manner changes in existing arrangements that are needed to
adapt them to developing political, social or economic conditions.

One of the most contentious issues in treaty law is whether the emergence of
conditions that were unforeseeable or unforeseen at the time of the treaty’s conclu-
sion terminates or modifies a party’s obligation to perform. This problem borders
the subject of treaty interpretation, considered infra, since it is often described as
4 question whether an implied condition or an escape clause should be read into a
treaty. Mature municipal legal systems have developed rules for handling situations
where the performance of one party is rendered impossible or useless by interven-
ing conditions. ‘Impossibility’, ‘frustration’, ‘force majeure’ and ‘implied condi-
tions’ are the concepts used in Anglo-American law.

At the international level, possibilities of changes in conditions that upset
assumptions underlying an agreement are enhanced by the long duration of many
treaties, the difficulty in amending them and the rapid political, economic and
social vicissitudes in modern times. Thus nations have occasionally used rebus
sic stantibus as the basis for declaring treaties no longer effective. Article 62 of the
Vienna Convention states that a ‘fundamental change of circumstances’ which was
not foreseen by the parties may not be invoked as a ground for terminating a treaty
unless ‘the existence of those circumstances constituted an essential basis of the
consent of the parties to transform the extent of obligations still to be performed
under the treaty’; and ‘the effect of the change is radically to transform the extent of
obligations still to be performed under the treaty.’

Treaty Interpretation

There is no shortcut to a reliable sense of how a given treaty will be construed. Even
'Mmersion in a mass of diplomatic correspondence and cases would not develop
Such a skill. In view of the variety of treaties and of approaches to their interpret-

ation, such learning would more likely shed light on the possibilities than provide a

Particular answer to any given question.

One obstacle to reliable generalization about treaty interpretation is the vari-
ety of Purposes which treaties serve. Different approaches are advisable for treaties
that lay down ryles for a long or indefinite period, in contrast with those settling

Past or temporally limited disputes. The long-term treaty must rest upon a certain




118 Part A. Background to the International Human Rights Regime

flexibility and room for development if it %s to survlive cl:langes in ﬁlrcum;:i?;zi
and relations between the parties. Changes in conditions hkelthosc that ma "
sic stantibus an attractive doctrine maylead a court or executive (_)f ficial to mtergﬂ ;e
a treaty flexibly so as to give it a sensible fapplicatlon to new czrc?n1s;atncesi:ﬁCial
type of problem that a treaty addresses will llnﬂuence thfe approach of an otions
charged with interpreting it. Certain categories, such as income tax conven d,
lend themselves to a detailed draftsmanship that will often be impractical an
undesirable in a constitutional document such as the UN Charter. Conventloﬂs
such as those relating to human rights will, for some matters, necessarily use broad
terms and standards like fairness or ordre public. As a formal matter, a gene:ral rule
of interpretation holds that a treaty should be interpreted in light of ‘its object and
purpose’,

Maxims similar to those found in domestic fields exist for treaties as well.
The Vienna Convention contains several. Article 31 provides that a ‘treaty shall
be interpreted in good faith in accordance with the ordinary meaning to be
given to the terms of the treaty in their context’. Article 32 goes on to add that
recourse may be had to supplementary means — including travaux prépara-
toires (literally, ‘preparatory work’, and analogous to legislative history) — if
interpretation produces a meaning that is ‘ambiguous or obscure’ or an out-

come ‘manifestly absurd or unreasonable’, A standard form of interpretation
also takes into account the subsequent practice of states in the application of
the treaty,
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QUESTIONS

1. The types of protections or assurances given by treaty to a distinctive group within
a larger polity can be categorized in various ways, including the following. The assur-
ance can be absolute (fixed, unconditional) or contingent (dependent on some refer-
ence group). For example, treaties of commerce between two states may reciprocally
grant to citizens of each state the right to reside (for business purposes) and do business
(as aliens) in the other state. Some assurances in such treaties will be absolute — for
example, citizens of each state are given the right to buy or lease real property for resi-
dential purposes in the other state. Other assurances will be contingent — for example,
citizens of each state are given the right to organize a corporation and qualify to do
business in the other state on the same terms as citizens of that other state (so called
‘national treatment’). Within this framework, how would you characterize the rights
given to members of a designated minority by the Albanian Declaration? Do the major-
ityand dissenting opinions differ about how to characterize them?

2. If you were a member of the Greek-speaking Christian minority, would you have
been content with a Declaration that contained no more than a general equal protection
clause? If not, why not? How would you justify your argument for more protection?

3. Would Albania have been justified in imposing some control on the Greek schools,
such as defining subjects to be taught and censoring teaching materials that, say, urged
independence from Albania?

4. Why do the opinions refer to this minorities regime as ‘extraordinary’? In what
respects does it depart from classical conceptions of international law, or differ from the
law of state responsibil ity?

5. Why do you suppose that Article 6(a) on crimes against peace (wars of aggression)
has fallen into disuse with respect to individual criminal liability? What factors would
make its return likely? The crime of aggression was omitted from the criminal provi-
slonsin the Statutes for the International Criminal Tribunals for the Former Yugoslavia
and for Rwanda, Adopted in 1998, the Rome Treaty creating the International Criminal
Court (ICC) states that the Court shall have jurisdiction over ‘the crime of aggression
Once a provision is adopted [by the parties to the treaty] defining the crime’. No provi-
sion has been adopted. That said, in 2010 the ICC’s Assembly of States Parties adopted
a resolution that provides a definition and a set of extraordinary jurisdictional pre-
fequisites for the Court to hear a case of aggression. The compromise document, how-
EVer, essentially postpones the decision for several years. It requires the Assembly of
States Parties to vote again to reaffirm the amendment after January 2017.

6. Consider how close to or distant from the minorities regime Article 27 of the
Intel'national Covenant on Civil and Political Rights appears on its face to be. It provides:

In those States in which ethnic, religious or linguistic minorities exist, persons

elonging to such minorities shall not be denied the right, in community with
t'he other members of their group, to enjoy their own culture, to profess and prac-
ice their own religion, or to use their own language.

t
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Moreover, to ensure that these remedies are sufficient, we believe the U.S. gov-
ernment is obligated to grant Americans the right to invoke the protections of the
treaty in U.S. courts, at least through specific legislation enabling them to do so, but
preferably through a formal declaration that the treaty is self-executing, and thus
invocable in U.S. courts without further legislation. ...

Do you agree with these observations about the need for a self-executing Covenant? What
arguments would you make against this position?

2. Ratification by the United States of the ICCPR Optional Protocol does not seem t0
have been discussed. No such proposal was put to the Senate. (a) Why do you suppose this
to have been the case? (b) As a member of the State Department, would you have argued
for or against joining the Optional Protocol? (c) ‘Ratification of the Optional Pmtoco!
would have been the correct solution, preferable to making the ICCPR self-executing.
Comment.

COMMENT ON EFFECTS OF RESERVATIONS WITH
RESPECT TO OTHER STATES PARTIES

Upon the US ratification the ICCR, a number of states parties objected to on¢
or more of the US reservations. Several states — including Belgium, Del!mark"
Finland, France, Germany, Italy, the Netherlands, Norway, Portugal, Spain f",’d
Sweden — objected to the reservation regarding Article 6, paragraph 5, prohibit
ing the imposition of the death sentence for crimes committed by persons below
18 years of age, and found that reservation incompatible with the object and pu
pose of the Covenant. Most of these states also objected to other reser\ranons (0{
to understandings), particularly the one relating to Article 7. The objections hov:-
ever, stressed that (to take one illustration) the state’s position on the relevantre [
ervations ‘does not constitute an obstacle to the entry into force of the CO‘_"‘"““;s
between the Kingdom of Spain and the United States of America’ Comparein
respect Articles 20-21 of the Vienna Convention on the Law of Treaties.

In objecting to three reservations and three understandings, Sweden 5
thatunder international treaty law, the name ‘assigned toa statement’ thatexcit
or modified the effect of certain treaty provisions:

obser\ft?d

does not determine its status as a reservation to the treaty. Thus, the Government
considers that some of the understandings made by the United States in substance
constitute reservations to the Covenant. st
A reservation by which a State modifies or excludes the application of the mﬂ? ;
fundamental provisions of the Covenant, or limits its responsibilities under 12
treaty by invoking general principles of national law, may cast doubts upor
commitment of the reserving State to the object and purpose of the caveqal:ls
The reser_vations made by the United States of America include both reservatio
0 essential and non-derogable provisions, and general references to 1t
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legislation. Reservations of this nature contribute to undermining the basis of inter-
national treaty law. All States parties share a common interest in the respect for the
object and purpose of the treaty to which they have chosen to become parties.

HUMAN RIGHTS COMMITTEE,
GENERAL COMMENT NO. 24

CCPR/C/21/Rev. 1/Add. 6 (2 Nov. 1994)

[In 1994, the ICCPR Committee adopted General Comment No. 24 ‘on issues
relating to reservations made upon ratification of accession to the Covenant or the
Optional Protocols thereto, or in relation to declarations under article 41 of the
Covenant.’ This GC was adopted after the ratification of the ICCPR by the United
States described above, and preceded the Committee’s consideration of the first
periodic report submitted by the United States in 1995. The GC refers to the provi-
sions of the Vienna Convention on the Law of Treaties described at p. 1080, supra.
The GC notes that as of its date, 46 of the 127 states parties to the ICCPR had
entered a total of 150 reservations, ranging from exclusion of the duty to provide
particular rights, to insistence on the ‘paramountcy of certain domestic legal provi-
i sions’ and to limitations on the competence of the Committee. Those reservations
‘tend to weaken respect’ for obligations and ‘may undermine the effective imple-
mentation of the Covenant’. The Committee felt compelled to act, partly under the
necessity of clarifying for states parties just what obligations had l?een undertal.ce.n,
a clarification that would require the Committee to determine ‘the acceptability
and effects’ of reservations. :

The GC observed that the ICCPR itself makes no reference to reservations ('as
is true also for the First Optional Protocol; the Second Optional Protocol limits
reservations), and that the matter of reservations is governed by mtern'atu‘)na] law.
‘ It found in Article 19(3) of the Vienna Convention on the Law of Treaties ‘relevant
| guidance’, Therefore, that article’s ‘object and purpose test. .. governs the matter of
| interpretation and acceptability of reservations’. The GC continues:| _ .

‘ 8. Reservations that offend peremptory norms wou!d not be compatible with
| the object and purpose of the Covenant. Although treaties that are mere exchanges
|

of obligations between States allow them to reserve inter se application ‘of rules of
it is otherwise in human rights treaties, which are for

general international law, ¥ .
n. Accordingly, provisions in the

the benefit of ithin their jurisdictio
persons within ] : 7
Covenant that represent customary international law (and a fortiori when they

|

| have the character of peremptory norms) may not be the_ subject of reservations.
| Accordingly, a State may not reserve the right to engage In slavef);; to torture, bto
subject persons to cruel, inhuman or degradin‘g treatment OF punis ment, tto Zr nl-
trarily deprive persons of their lives, to arbitrarilyarrestand detain pf:r‘sl:ms.,n.l::3 ; :hﬁ
freedom of thought, conscience and religion, to presume a person gul )t’t‘;) #rig
Proves his innocence, to execute pregnant women or children, t(; pe:rm.]a eaeb]e &
cacy of national, racial or religious hatred, to deny to persons O I:“_a’ ”wi T i
the right to marry, or to deny to minorities the right to er:lyoy }:'181:e§ervations m,
Profess their own religion, or use their own language. And while
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particular clauses of Article 14 may be acceptable, a general reservation to the right
to a fair trial would not be.

9. Applying more generally the object and purpose test to the Covenant, the
Committee notes that, for example, ... a State [may not] reserve an entitlement not
to take the necessary steps at the domestic level to give effect to the rights of the
Covenant (Article 2(2)).

10. ... [I]t falls for consideration as to whether reservations to the non-derogable
provisions of the Covenant are compatible with its object and purpose....One rea-
son for certain rights being made non-derogable is because their suspension is irrel
evant to the legitimate control of the state of national emergency (for example, no
imprisonment for debt, in article 11).... At the same time, some provisions are non-
derogable exactly because without them there would be no rule of law. A reservation
to the provisions of article 4 itself, which precisely stipulates the balance to be struck
between the interests of the State and the rights of the individual in times of emer-
gency, would fall in this category. And some non-derogable rights, which in anyevent
cannot be reserved because of their status as peremptory norms, are also of this C?lﬂl" .
acter [e.g., torture].... While there is no automatic correlation between reservations
to non-derogable provisions, and reservations which offend against the object and
purpose of the Covenant, a State has a heavy onus to justify such a reservation.

11. ... The Committee’s role under the Covenant, whether under article 40 or
under the Optional Protocols, necessarily entails interpreting the provisions s
Covenant and the development of a jurisprudence. Accordingly, a reservation .thal
rejects the Committee’s competence to interpret the requirements of any provisions
of the Covenant would also be contrary to the object and purpose of that treaty:

12. ... Domestic laws may need to be altered properly to reflect the requirements
of the Covenant; and mechanisms at the domestic level will be needed to allov
the Covenant rights to be enforceable at the local level. Reservations Oft_en e t
a tendency of States not to want to change a particular law. And sometimes tha_
tendency is elevated to a general policy. Of particular concern are widely form?
lated reservations which essentially render ineffective all Covenant rights whi t
would require any change in national law to ensure compliance with Covenal
obligations. No real international rights or obligations have thus been accep!
And when there is an absence of provisions to ensure that Covenant rights mé) "
sued on in domestic courts, and, further, a failure to allow individual Complaﬂf
to be brought to the Committee under the first Optional Protocol, all the essent!
elements of the Covenant guarantees have been removed.

: pof |
7. ;- [Human rights] treaties, and the Covenant specifically, are nota¥®% |

inter-State exchanges of mutual obligations. ... Because the operation of th¢ d;;!
sic rules on reservations is so inadequate for the Covenant, States have offe"tb)’
seen any legal interest in or need to object to reservations. The absence f)fp rOFfJ: the
Sta_tes cannotimply that a reservation js either compatible or incompatible W!
object and purpose of the Covenant. ., ific reser”
18. It necessarily falls to the Committee to determine whether a specifi fthe

. 44 : 3 0
vation is compatible with the object and purpose of the Covenant..... Because
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special character of a human rights treaty, the compatibility of a reservation with
the object and purpose of the Covenant must be established objectively, by refer-
ence to legal principles, and the Committee is particularly well placed to perform
this task. The normal consequence of an unacceptable reservation is not that the
Covenant will not be in effect at all for a reserving party. Rather, such a reservation
will generally be severable, in the sense that the Covenant will be operative for the
reserving party without benefit of the reservation.

19. Reservations must be specific. ... States should not enter so many reserva-
tions that they are in effect accepting a limited number of human rights obliga-
tions, and not the Covenant as such. So that reservations do not lead to a perpetual
non-attainment of international human rights standards, reservations should not
systematically reduce the obligations undertaken only to the presently existing in
less demanding standards of domestic law. Nor should interpretative declarations
or reservations seek to remove an autonomous meaning to Covenant obligations,
by pronouncing them to be identical, or to be accepted only insofar as they are

| identical, with existing provisions of domestic law.

| INTERNATIONAL LAW COMMISSION’S GUIDE TO
PRACTICE ON RESERVATIONS TO TREATIES:
PERMISSIBILITY OF RESERVATIONS AND
AUTHORITY TO DECIDE

! [In 2011, the International Law Commission (ILC), see p. 402, supra, adopted
| the Guide to Practice on Reservations to Treaties._ The Guid_e reflected the cul-
mination of 17 years of work under the leadership of Special Rapport.eur fand
Commission member Alain Pellet. As with other ILC documents of its kind,
‘ early drafts of the guidelines were scrutinized annually by tl?e UN .General
Assembly’s Sixth Committee, a body of governmental representatives, which gave
states an opportunity to express their views on the geperal endeavpur and spe-
cific details, Through this process of governmental review and continued refine-
ment of the text, the Guide increased its legitimacy and support among states.
. Accompanying the publication of the Guide, .the Commission also pubhshfedha
lengthy (nearly 600 pages) set of Commentaries. The following excerpts of the
Guide and Commentaries include sections that are relevant to important areas
of international human rights law and practice. You should notice, ats;1 yc;_t; read,
several points of agreement and disagreement between the ILC and the Human

: Rights Committee.]

3.L5 Incompatibility of a reservation with the object and purpose of the treaty
pose of the treaty if it affects

A reservation is i i ith the object and pur ¢
rvation is incompatible wi ) its general tenour, in such a

an essential element of the treaty that is nec’essar}; tg it
way that the reservation impairs the raison d'étre of the tred Y.




